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March 11, 1991

MEMORANDUM
SUBJECT: New Source Review (NSR) Program Transitional Guidance

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (M 10)

TGO Addr essees

The G ean Air Act Amendnents of 1990 (1990 Anendnents) make
numer ous changes to the NSR requirenments of the prevention of
significant deterioration (PSD) and nonattai nnent area prograns.
The 1990 Anendnents create new and expanded nonattai nnent areas,
extend PSD coverage to current Class | area boundaries, and
mandate a PSD exenption for certain hazardous air pollutants.
The Environnental Protection Agency (EPA) intends to propose by

Septenber of this year a regul atory package that wll i nplenent
t hese and ot her changes to the NSR provisions. Final adoption of
these revised regulations is projected for August 1992. In the

interimperiod between passage of the 1990 Anmendnents and
adoption of the Agency's final regulations, EPA expects that
numer ous i ssues regarding the 1990 Anendnents will arise. This
menor andum sets forth the Agency's position on the nost inportant
of these transitional issues involving the NSR program

The Regi onal O fices should send this guidance docunent to
their States. Questions from States and applicants concerning
specific issues and cases should be directed to the appropriate
EPA Regional Ofice. |If you have any general questions, please
contact M. Mchael Sewell of the New Source Review Section at
FTS 629-0873 or (919) 541-0873.

At t achment

Addr essees
Director, Air, Pesticides, and Toxics Managenent Division,

Regions I, 1V, and VI
Director, Air and Waste Managenent Division, Region Il
Director, Air Managenent Division, Regions IIl and I X

Director, Air and Radi ation Division, Region V
Director, Air and Toxics Division, Regions VII, VIII, and X
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CC:

Cal cagni
Canpbel |
Laxt on
Lillis
Rasni ¢
Wegnman

. Weigold
NSR Cont act s

Ccrem=ao<

CORRECTI ONS TO ORI G NAL DOCUMENT: Two errors in the
docunent as issued on March 11, 1991 have been corrected in
this copy. On page 2 on the last line, "CFC 112" is changed
to correctly read "CFC 113". On page 8 initem4, the cite
"Section 172(b)" is changed to correctly read "Section
173(b)".
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New Source Review (NSR) Transitional Guidance

Toxics and National Em ssions Standards for Hazardous Air
Pol | ut ants ( NESHAPS) | ssues

1. Section 112 Hazardous Air Pollutants are No Longer
Consi dered Regul ated Pol | utants Under Prevention of
Significant Deterioration (PSD), but NESHAPS Still Apply

Under the 1977 Amendnents to the Clean Air Act (Act)
and regul ations issued thereunder, the PSD requirenents of
the Act apply to all "major" new sources and "nmgjor"
nodi fications, i.e., those exceeding certain annual tonnage
threshol ds [see 40 CFR 52.21(b)(1)(i) and (b)(2)(i)].
Typically, new sources and nodifications beconme subject to
PSD because they exceed the specified tonnage threshold for
a criteria pollutant, i.e., a pollutant for which a national
anbient air quality standard (NAAQS) has been established
under section 109 of the Act. Once a new source or
nodi fication is subject to PSD, the PSD requirenents apply
to every pollutant subject to regulation under the Act that
is emtted in "significant" quantities (or, in the case of a
maj or nodification, for which there is a significant net
em ssions increase) [see 40 CFR 52.21(b)(23) and (i)(2)].
Under the 1977 Amendnents, best avail able control technol ogy
(BACT) and other PSD requirenments apply not only to
em ssions of criteria pollutants but also to em ssions of
pol l utants regul ated under other provisions of the Act, such
as section 111 or 112. This regulatory structure was
altered by the 1990 Anendnents.

Title 11l of the 1990 Arendnents added a new
section 112(b)(6) that excludes the hazardous air pollutants
listed in section 112(b)(1) of the revised Act (as well as
any pollutants that may be added to the list) fromthe PSD
(and other) requirenments of Part C. Thus, because they are
on the initial Title Ill hazardous air pollutants list, the
foll owi ng pollutants, which had been regul ated under PSD
because they were covered by the section 112 NESHAPS or
section 111 new source perfornmance standards (NSPS) program
are now exenpt from Federal PSD applicability:
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® arsenic

® asbhestos

® benzene (including benzene from gasoline)
® beryllium

® hydrogen sul fide (H,S)
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® nercury
® radionuclides (including radon and pol oni um
e vinyl chloride.

The Title 11l exenption applies to final Federal
PSD permts (i.e., those issued in final formand for
whi ch adm ni strative appeals, if any, under
40 CFR 124. 19 have been exhausted) issued on or after
the date of enactnent of the 1990 Anmendnents
(Novenber 15, 1990). For Federal PSD permt
appl i cations now under review by either an EPA Regi onal
Ofice or a delegated State, PSD permt requirenents do
not apply to the pollutants exenpted by Title Ill. For
Federal PSD permts containing PSD requirenents for the
pol lutants exenpted by Title Ill issued on or after
Novenber 15, 1990, the permttee nmay request a revision
(e.g., renoval of a BACT |imt for benzene) to their
PSD permt to reflect the Title IIl exenption from
Federal PSD applicability.

Note that pursuant to section 116 and the preservation
clause in section 112(d)(7) of the anended Act, States with
an approved PSD program may continue to regul ate the
Title I'll hazardous air pollutants now exenpted from Federa
PSD by section 112(b)(6) if the State PSD regul ati ons
provi de an i ndependent basis to do so. These State rules
would remain in effect unless a State revised themto
provide simlar exenptions. Additionally, the Title II
pollutants continue to be subject to any other applicable
State and Federal rules; the exclusion is only for Part C
rul es.

Finally, section 112(qg) retains existing NESHAPS
regul ati ons by specifying that any standard under section
112 in effect prior to the date of enactnent of the 1990
Amendnents shall remain in force and effect after such date
unl ess nodified as provided in the anended secti on.
Therefore, the requirenments of 40 CFR 61.05 to 61. 08,

i ncludi ng preconstruction permtting requirenents, for new
and nodi fi ed sources subject to existing NESHAPS regul ati ons
are still applicable.

In summary, the pollutants currently regul ated
under the Act as of March 1991 that are still subject
to Federal PSD review and permtting requirenents are:

® carbon nonoxi de
® nitrogen oxides
e sul fur dioxide
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particul ate matter and PM 10

ozone (volatile organic conpounds)

| ead (el enental)

fluorides

sul furic acid m st

total reduced sul fur conpounds (including H,S)
CFC s 11, 12, 113, 114, 115

hal ons 1211, 1301, 2402

muni ci pal waste conbustor (MAC) acid gases, MAC
metal s and MAC or gani cs.

Hazardous Air Pollutants that are Regul ated as One Conponent
of a More General Pollutant Under Other Provisions of the
Clean Air Act are Still Regul ated

Any hazardous air pollutants listed in
section 112(b)(1) which are regul ated as constituents of a
nore general pollutant |isted under section 108 of the Act
are still subject to PSD as part of the nore general
pol lutant, despite the exenption in Title Ill. For exanple,
vol atil e organi c conpounds (VOC s) (a term which includes
benzene, vinyl chloride, nethanol, toluene, nethyl ethyl
ket one, and thousands of other conpounds) are stil
regul ated as VOC s (but not as individual pollutants such as
benzene, etc.) under the PSD regul ati ons because these
pol lutants are ozone precursors, not because they are air
toxics. Also, particulates (including |ead conpounds and

asbhestos) are still regulated as particulates (both PM 10
and particulate natter) under the PSD regul ations. Lead
conmpounds are exenpt from Federal PSD by Title 111, but the

el enental |ead portion of |ead conpounds (as tested for in
40 CFR Part 60, Appendix A, Mthod 12) is still considered a
criteria pollutant subject to the | ead NAAQS and still
regul at ed under PSD

Toxi c Effect of Unregulated Pollutants Still Considered in
BACT Anal ysi s

Based on the remand decision on June 3, 1986 by the EPA

Adm ni strator in North County Resource Recovery Associ ates
(PSD Appeal No. 85-2), the inpact on em ssions of other

pol l utants, including unregulated pollutants, nust be taken
into account in determ ning BACT for a regul ated pol | utant.
When eval uating control technol ogies and their associated
em ssions |imts, conbustion practices, and related permt
terms and conditions in a BACT proposal, the applicant nust
consider the environnental inpacts of all pollutants not
regul ated by PSD. Once a project is subject to BACT due to
the em ssion of nonexenpted pollutants, the BACT anal ysis
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shoul d therefore consider all pollutants, including
Title 11l hazardous air pollutants previously subject to
PSD, in determ ning which control strategy is best.
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PSD C ass | Boundary |ssues

1

PSD Applicability Coverage Changes as Class | Area
Boundari es Change

Sections 162(a) and 164(a) of the anmended Act specify
t hat the boundaries of areas designated as Cass | nust now
conformto all boundary changes at such parks and w | der ness
areas made since August 7, 1977 and any changes that may
occur in the future. The EPA does not believe that Congress
intended to create the turnmoil which would occur if this
redesignation required the nodification of permts issued
bet ween August 7, 1977 and Novenber 15, 1990, or the
resubm ssion and reeval uati on of conplete permt
applications submtted prior to enactnent of the 1990
Amendnents. Thus, for this reason, applications considered
conplete prior to Novenber 15, 1990 shoul d be processed as
submtted without regard to the new C ass | area boundari es.
Exceptions to this general policy are in the areas of
i ncrenment consunption and air quality rel ated val ues
(including visibility), as discussed bel ow.

For an applicant who subnitted a conplete PSD
application prior to Novenber 15, 1990, if all other PSD
requi renents are nmet, a permt nay be issued based on the
Class | analysis as submtted in the application, unless the
reviewi ng authority finds, on a case-by-case basis, that
addi tional analysis is needed fromthe applicant to address
suspect ed adverse inpacts or increnent consunption problenms
due to the expanded boundaries of the Class | areas. Any
exi sting increnent violations in the new boundaries of
Class | areas nust be remedied through a SIP revision
pursuant to 40 CFR 51.166(a)(3).

The PSD applications not considered conpl ete before
Novenber 15, 1990 nust consider the inpact of both existing
sources and the new or nodified source on the Class | areas
as defined by the 1990 Amendnents. Thus, the conplete
application nust consider the inpacts on the entire C ass |
area based upon the boundaries in existence on the date of
submttal of a conplete application; as before, if a Cass |
boundary changes before the permt is issued, the review ng
authority may find, on a case-by-case basis, that additional
anal ysis is needed fromthe applicant to address suspected
adverse inpacts or increnment consunption problens due to
expanded Cl ass | area boundari es.
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NSR Nonatt ai nnent | ssues

1

NSR Construction Permt Requirenents in Nonattai nnent Areas

In many States, the existing approved Part D permt
program by its terns covers all designated nonattai nnment
areas in the State, so a Part D permt programwl|
automatically apply to the new and expanded nonatt ai nnment
areas which are established under provisions of Title | of
the 1990 Anendnents. Thus, until new rules are adopted for
t hese new or expanded nonattai nnment areas, States should
apply the requirenents of their existing approved Part D
permt program However, in other States, a Part D program
may be limted to specified areas and does not apply to new
or expanded areas. In these areas, States nust inplenent a
transitional permtting programuntil their existing Part D
prograns are revised to neet the requirenents of the 1990
Amendnent s and expanded to cover all nonattainnment areas in
the State. O herw se, both the goals of Part D and
Congress' intent in creating new or expanded nonattai nnent
areas Wi ll be frustrated.

The EPA regul ations al ready provide for these new or
expanded desi gnat ed nonattai nment areas because the Em ssion
O fset Interpretative Ruling (40 CFR Part 51, Appendi x S)
governs permts to construct between the date of designation
and the date an approved Part D plan is nade applicable to
t he new nonattai nnent area [see 40 CFR 52.24(k)]. Until a
State's new Part D plan is approved by EPA, if a State
wi shes to issue a permt for a major stationary source or
maj or nodification in a new or expanded desi gnat ed
nonattai nnent area, the State should conply with the
requi renents of Appendix S. Anong other things, Appendix S
requires a mmjor source seeking to locate in a nonattainnment
area to (1) neet the | owest achievable enm ssion rate for
such source, (2) provide offsets fromexisting sources in
the area, and (3) show that the offsets will provide a
positive net air quality benefit (see 40 CFR Part 51,
Appendi x S, section IV.A). The EPA believes that in order
to carry out the intent of Appendix S, offsets should be
required for sources in all categories and in all instances
shoul d be cal cul ated on a tons per year basis (see
40 CFR Part 51, Appendix S, section IV.QC).
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O course, neither Appendix S nor the existing NSR
rul es incorporate the NSR changes mandated by Title | of the
1990 Anendnents such as | ower source applicability
t hreshol ds, increased em ssions offset ratios, new
definitions of major stationary source, and (for ozone
nonattai nnent areas) requirenments for nitrogen oxides (NOx)
control and NOx em ssions offsets. However, the 1990
Amendnents require States to submt to EPA new NSR permt
programrul es for ozone nonattai nnment areas by Novenber 15,
1992; for PM 10 nonattai nnent areas by June 30, 1992; and
for nost carbon nonoxide (CO nonattai nment areas no | ater
than 3 years fromthe date of the nonattai nnment designation
The EPA interprets this as an expression of congressional
intent not to nandate that States adhere to the nore
stringent Title |I NSR requirenents in nonattai nnent areas
during the tinme provided for State inplenentation plan (SIP)
devel opnent. Thus, for NSR perm tting purposes in
nonattai nnent areas, the new NSR requirenents in Title |I are
not in effect until the States, as required by the Act,
adopt NSR permt programrules to inplenment the Title |
provisions. |In addition, EPA encourages any State having
adequate authority for early inplenentation of the NSR
changes to do so as soon as possible.

If States fail to submt to EPA the new NSR permt
program rul es for nonattai nnent areas by the deadlines in
t he amended Act, EPA intends to inpose in these
nonatt ai nnent areas a Federal inplenentation plan (FIP)
enbodyi ng such requirenments. Currently, EPA intends to
propose revised NSR regulations at 40 CFR Part 52 that would
i npl enent the new Title I NSR requirenents under a FIP in a
State if that State's revised NSR rules to inplenent Title |
are not submtted in approvable formto EPA and nade
effective within the State by the deadlines established by
t he 1990 Anendnents.

The area designation in effect on the date of permt
i ssuance by the review ng agency determ nes which
regul ations (Part C or Part D) apply to that permt. In
ot her words, the PSD permt regulations apply to pollutants
for which the area is designated as attai nnment or
uncl assifiable, and the NSR nonattai nnent permt regul ations
apply to pollutants for which the area is designated
nonattai nment [see 40 CFR 51.166(i)(3) and (5); and
40 CFR 52.21(i)(3) and (5)]. Under these regulations, a PSD
permt for a pollutant cannot be issued in an area that is
desi gnat ed nonattai nnent for that pollutant. For the
situation where a source receives a PSD or other permt
prior to the date the area is designated as nonattai nnent,
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the permt remains in effect as long as the source commences
construction wthin 18 nonths after the date of

nonattai nnent designation of the area, does not discontinue
construction for nore than 18 nonths, and conpl etes
construction within a reasonable tine [see 40 CFR 52. 24( Q)
and (k)]. Although the PSD regul ati ons provide for
extension of these deadlines, no extension would be
appropriate where the area has been desi gnated as

nonattai nnent followi ng permt issuance. Accordingly, if
any of these construction provisions are not net, the PSD
permt or other permit will not be extended, and the source
(if subject to the nonattai nnent provisions) nmust obtain a
nonattai nnent permt prior to commencing (or continuing)
construction.

The 1990 Anendnents create sone new and expanded
nonattai nnent areas by operation of law. O her
nonatt ai nnent area changes are expected as the States and
EPA conpl ete the designation process prescribed in anmended
section 107(d). Because of these provisions, the dates
areas switch fromattai nment to nonattai nnent for NSR
pur poses vary by pollutant. However, except for the two
i nstances where the Amendnents create changes by operation
of law, the new designhations and expanded boundaries w ||
not be effective for NSR purposes until EPA pronmul gates the
changes. The pronmul gations will be announced in the Federal

Reqgi st er.

Congress create new PM 10 nonattai nnment areas
t hrough designations that becane effective upon
enact ment of the 1990 Anendnents on Novenber 15, 1990
[ see section 107(d)(4)(B)]. Specifically, Congress
designated Goup | areas and areas where viol ations of
the PM 10 NAAQS had occurred prior to January 1, 1989 as
nonattai nment. The EPA published a list of these PM 10
areas in a Federal Register notice (see 55 FR 45799,
Oct ober 31, 1990; see also 52 FR 29383, August 7, 1987).
The EPA plans to publish a notice in the Federal Reqgister
listing these areas as nonattainment in the near future, but
they are already considered nonattai nnent areas as of
Novenber 15, 1990.

Simlarly, the 1990 Arendnents expand by operation of
| aw sone CO and ozone nonattai nnment areas. However, these
changes did not becone effective with passage but rather on
Decenber 30, 1990. The specifics are as foll ows:

Section 107(d)(4)(A) (iv) of the anmended Act
provides that, with the exception expl ai ned bel ow,
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ozone and CO nonattai nnment areas |ocated wthin
metropolitan statistical areas (MSA) and
consol i dated netropolitan statistical areas (CVSA)
whi ch are classified as serious, severe, or
extreme for ozone or as serious for CO are
automatically expanded to include the entire MSA
or CMSA. This expansi on becane effective by
operation of |aw 45 days after enactnent unl ess
the Governor submtted a notice by this deadline
of the State's intent to seek a nodification of

t he expanded boundari es pursuant to the procedures
set forth in section 107(d)(4)(A(v). So if a
State did not provide this notice, the
nonat t ai nment boundaries of all serious, severe,
and extreme ozone nonattainnment areas in the State
and all serious CO areas in the State expanded to
include the entire MSA or CVMSBA on Decenber 30,
1990. |If a State did provide tinely notice, the
Adm ni strator has up to 14 nont hs from enact nent
to resolve the State's challenge. Until EPA
pronul gates a resolution of the State's chall enge,
the ol d boundaries remain in effect.

Except for these two cases where new or expanded
boundari es have been created by operation of |aw,
nonat t ai nnent area changes will not be considered effective
until the changes are pronul gated by the EPA. As to nost
new areas or expansions of previously-designated

nonattai nnent areas, this will occur 240 days after
enactnent [see section 107(d)(4)(A) (i) and (ii)]. Newy-
created ozone and CO nonattai nnment areas will be considered

part of a designated nonattai nment area for NSR purposes at
the tinme of promul gation.

2. St at us of Construction Bans

Pursuant to section 110(n)(3), an existing construction
ban that was inposed due to the absence of approved Part D
NSR rules remains in effect until a revised NSR SIP is
approved. Existing construction bans inposed due to
di sapproval of primary sul fur di oxi de NAAQS attai nnent plans
also remain in effect. A Federal Register notice will be
publ i shed soon announcing the status of construction bans in
general and also lifting specific bans where appropriate.
Shoul d a construction ban be lifted in any area designated
as nonattai nnment, and the area | acks an approved Part D NSR
rule, the State should neet the requirenents of
40 CFR Part 51, Appendix S, in issuing permts to nmajor new
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sources or major nodifications prior to the adoption of NSR
rules nmeeting the requirenents of the 1990 Anmendnents.

Federal Inplenmentation Plans Remain in Effect

The NSR permtting programin an existing FIP remins
in effect until a SIP is approved or a revised FIP is
adopt ed.

Use of Previously-Approved Gowh Al owances is Prohibited

Section 173(b) invalidates growh allowances in
existing SIP's in areas that received a SIP call prior to
enact nent of the 1990 Anendnents, or that receive one
thereafter. For NSR permts issued on or after Novenber 15,
1990, previously-approved grow h all owances cannot be used
in these areas. Construction permts cannot be issued in
SI P-cal |l areas under existing EPA-approved Part D prograns
to the extent that such permits rely on previously-approved
growt h al |l owances. Case-by-case enission offsets nust be
obtained for any such pernits, and other existing Part D
requi renents nmust be net.

Exi sting NSR Permtting Rules Continue to Apply in the
Nort heast Ozone Transport Regi on (NOTR)

The 1990 Anendnents establish a single ozone transport
region conprised of the States of Connecticut, Del aware,
Mai ne, Maryl and, Massachusetts, New Hanpshire, New Jersey,
New Yor k, Pennsylvani a, Rhode Island, Vernont, and the CMSA
that includes the District of Colunbia and part of the State
of Virginia. For this transport region, including al
attai nnent areas within its boundaries, new
section 184(b)(2) specifies that any stationary source that
emts or has the potential to emt at |east 50 tons per year
of VOC s shall be considered a major stationary source and
subject to the requirenments which would be applicable to
maj or stationary sources if the area were classified as a
noder at e ozone nonattai nnent area. For NSR purposes, the
requi renents of section 184(b)(2) are not in effect in a
State until the State submts a new or revised SIP that
i ncludes the requirenents (or EPA inposes a FIP inplenenting
those requirenents). A State in the NOIR has unti l
Novenber 15, 1992 to submt to EPA the new or revised NSR
rul es addressing the new requirenents.



